
Proposed Rules 

This section of the FEDERAL REGISTER 
contains notices to the pubc: of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give Interested persons an 
opportunity to participate in the rule 
making prior to the adoption ot the final 
rules. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 332 

Powers Inconsistent With the 
Purposes of Federal Deposit Insurance 
Law 

AGENCY: Federal Deposil Insurance 
Corporation ("FDIC"). 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The FDIC is proposing to 
amend Part 332 of ils regulations lo: (1) 
Prohibit any insured bank (including 
national banks, state banks that are 
members of the Federal Reserve System 
and Federally chartered savings banks 
insured by FDIC) from directly engaging 
in the following: Underwriting of 
insurance; underwriting or developing 
real estate: reinsurance: insuring, 
guaranteeing, or certifying title to real 
estate; guaranteeing or becoming surety 
upon the obligations of others: insuring 
the fidelity of others: or engaging in a 
surety business, [2) require any 
subsidiary of an insured bank that 
conducts any of these activities to meet 
the criteria for a bona fide subsidiary set 
out in the regulation, (3) require notice 
to the FDIC of intent to invest in any 
such subsidiary, [4) place certain 
restrictions on the affiliation of an 
insured bank with a company that 
engages in any of the subject activities, 
(5) place certain restrictions on 
extensions of credit and other 
transactions bitween insured banks and 
their subsidiaries or affiliates that 
engage in any of the subject activities, 
(6) require all insured banks that 
established or acquired a subsidiary or 
became affiliated with a company that 
engages in the subject activities prior to 
the effective date of the regulation to 
conform thereto within one year, (7) 
require any insured bank that as of the 
effective date of the regulation is 
directly engaging in any of the subject 
activities to conform to the regulQ.tion 
within two years, and {8) place certain 
restrictions on insured banks that 

provide electronic data processing 
("EDP") services to persons or 
companies other than banks, or act as 
agent or broker for insurance, real 
estate, securities, or travel services. 
DATE: Comments must be received by 
February 11, 1984. 
ADORESS: Send comments to Hoyle L 
Robinson, Executive Secretary, Federal 
Deposit Insurance Corporation, 550 17th 
Street NW .. Washington, D.C. 20429. 
Comments may be hand delivered to 
Room 6108 between the hours of 8:30 am 
and 5:00pm. 
FOR FURTHER INFORMATION CONTACT: 
Pamela E.F. LeCren, Senior Attorney, 
Legal Division, [202-389-4171), Room 
41261!, 55017th Street NW., Washington, 
D.C. 20429, or Ken A. Quincy, 
Examination Specialist Planning and 
Program Development Branch, Division 
of Bank Supervision, (202-389-4141) 
Room NY-760F, 55017th Street NW .. 
Washington, D.C. 20429. 
SUPPLEMENTARY INFORMATION: On 
August 30, 1983 the Board of Directors of 
the FDIC adopted an Advance Notice of 
Proposed Rulemaking soliciting 
comment on the need for rulemaking to 
govern the direct or indirect 
involvement of insured banks in real 
estate brokerage and underwriting, 
insurance brokerage and underwriting, 
data processing for third parties, travel 
agency activities, and other financially 
related services. (48 FR 40900, 
September 12. 1983.) The notice set forth 
si;r.teen specific questiOns designed to 
solicit responses directed to whether or 
not such activities ·on the part of insured 
banks pose safety and soundness 
problems, present any conflicts of 
interest, or are inconsistent with the 
purposes of Federal deposit insurance. 
The notice was also designed to 11olicit 
information on how each of the subject 
industries functions and what regulatory 
requirements, if any, cun-ently govern 
these industries. In addition, comment 
was also directed to whether or not 
limitations should be imposed on the 
ability of a company engaged in any of 
the above activities to acquire an 
insured bank. 

As the FDIC slated in the 
supplementary information to the 
Advance Notice of Proposed 
Rulemaking, the clear separation which 
existed in the past between the product 
lines of banks, thrills, and other types of 
financial companies and commercial 
finns is becoming blurred. The 
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environment in which banks function 
today is rapidly changing, i.e. the 
traditional boundaries distinguishing 
"banking" from other "financial 
services" and from "commerce" are 
beginning to erode with the ever
increasing numb~r of cross-industry 
acquisitions, expansion by banks into 
new product markets, and changes in 
state law authorizing banks to engq,ge 
directly, or indirectly through 
subsidiaries, in activities heretofore 
open to banks only in limited instances. 
In addition, a wide array of commercial 
enterprises are affiliated with banks as 
a result of the so-called loophole in the 
Bank Holding Company Act that permits 
the phenomenon of the nonbank bank. 
As banking powers are expanded by 
state legislatures, or powers previously 
conferred but not exercised are 
activated, the FDIC has both the 
responsibility and authority to carefully 
weigh these developments in its 
capacity as a supenrisor of insured 
nonmember banks and the insurer of 
much of the nation's banking system. 

As the FDIC indicated in that notice, 
the FDIC is firmly committed to a dual 
banking system and is mindful of the 
issues raised by any effort by a federal 
agency to review the propriety of banks 
engaging in activities authorized by their 
state chartering authorities or their 
primary federal regulatory agencies. Al 
the same time, the FDIC must fulfill its 
obligation to monitor market place 
developments and'changes in stale law 
in order to assess the potential impact or 
such changes on bank safety and 
soundness and on the nation's deposit 
insurance system. While the FDIC 
strongly supports expansion of bank 
powers that would allow banks lo 
develop new sources of income to offset 
the costs of liability deregulation, the 
FDIC cannot ignore the possibility that 
such expansion may increase the risk to 
the deposit insurance system. 

The Advance Notice of Proposed 
Rulemaking was published for a 60-day 
comment period which closed on 
November 14, 1983. A total of 155 
commente (including comments received 
after November 14, 1983) were received 
and considered by the FDIC. The 
comments were distributed among the 
following: 86 comments from banks and/ . 
or banking trade associations; 6 
comments from savings and loans and/ 
or sewings and loan trade associations; 
24 comments from insurance agents 
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and/or insuraoce trade as~cia~ 4 
cwnmen.ts from travel agencies o.r travel 
agency trade a11socialiono; l com.oaent 
from an EDP assoCU1uoa; L2 commenli 
from realtors or real estate trade 
associations; 10 comme.uts from stale 
official., and/ or state bank supervisozy 
agencies; 6 comments fro"!°. "~a" .. 
including the Antitrust Divuwn of .the 
United State, Department of Justice. In 
addition to reviewing the above 
comments, FDIC.considered the 
testimony Of various ind~vidu~ls and 
organizations that was .given m March. 
1984 before the Senate Committee on 
Banking, Housing, aJ:d Urban Affairs on 
S. 2181. "The Financial Service• 
Competitive Equity Act". and S. 2134. 
"The Depository lnslllllllons Holdms 
Company Act Amendments of 1983 .. , 

Overall Summary of CoovMoi8 
The majority of the comments briefiy 

responded to aome or all of the sb,teen 
specific que11tions posed in tile Advance 
Notice of Proposed R•lef!laking. Most, 
however, did not elabomte al to any 
one particular activity referenoed. in the 
notice. Tile £ollowing i■ a capoule 
summary of the comments wh.ich 
responded on a per q...,.tioll basis; 

Question t-If insured banks enter 
into expanded activitiea. exiating 
safeguards against conflicts of interest 
that could arise are adequate (27); 
existing aaieg,<ard■ are not adequate (4). 

Question Z.-FDIC abould impose a 
disclooure requirement a• lo conflielB of 
interest (29); shoold not do so (5). 

Qwestion 3---FlltC ohowd pennil du.J 
employment relationshipa {2Al~ ahollld 
not permit dual e,nploymenl 
relatioollhipo {7i 

Question 4-Tliere will be problemB of 
overlappillg rf8ulat.ioll iI haw em.er 
into expaJ1ded activities (5~ these 
problellli would be aggra ..... ted if Liu,· 
activity i• conducted in-brn,se {3); 
regulatory difference• will lead to 
competitive inequalities (2). 

Question .5--Tbe ••biect activities 
should be conducted w separate 
subsidiaries (11}: the activities are not 
necessarily .safer if conducted in a 
subsidiary j8): whether or w>I the 
activitµ,1 ihould be placed in-house or 
in a ■uhsidiary depends upon the 
activity iD queation (6): Insurance 
underwriti<lg activilie■ ahould be 
conducted W .a subsidiary [4); real ~t.te 
underwriting should be conducted in a 
subsidiary (4): there is nG neceuity for 
the aciiviti.eo lo be condw:ted in a 
subsidiary i.e. ba.nka should be able to 
conduct any of the a.ctivitiea_ in-bou&e 
(8): banks should be able to do real 
estate brourage in-house (9); banl<.a 
should be able do real .,.I.ate 
underwril~ in-house j4~ bank.a ohald 

be able to do insurance brokerage in~ 
house (11); banks~ be able lo do 
insurance underwritin_g in-house (3). 

Question 6-There are fundamental 
differences between bank• and 
companies that engage in the aubject 
activilie■ (4); there are no 1ua 
fundamental difffereoces lllat require 
the subject actirilies lo be cooducted in 
a subsi,liary (13); tben, u no significant 
differem:e between banking and data 
processing and banl<ing and travel 
ageJlcy .servi.cea that woukl warrant 
precludiRB tbe■e &Ctivitie■ lo_banka (11); 
there are ,ignificant differences between 
banking and insurance (4); no such 
differencea exist (lt, there are significant 
differences between banking and real 
estate (2); there are no auch eignificanl 
difference• (1). 

Question 7-Section 23A type 
restrfolions should be imposed on bank 
subsidiaries {9); any such restriction 
should be left lo the states and not be 
imposed by the ro1c (3): no 8t1Ch 
restrictions should be imposed {15); such 
restrictions are appropriate ill some 
cases (3). 

Question 8-A bank's investment in a 
subaidiary collducli11& sucli activitie£ 
should be limited (14); should be limited 
in accordance with the activity (2.l; 
should not be limited (13); any auch 
limitation should be left to the slates (1). 

Question 9-A hank's inve11tmenl in a 
subsidiary that conducts &1ch activities 
should be considered a part of the 
bank's regulatory capital (15); should rwl 
be included in the bank's regulatory 
capital (9); tbe decision to include or 
exclude the investment from the bank'• 
capital should depand upon the activity 
involved (2]. 

Question 10-If the FDIC requires that 
Bil activity be conducted by a separate, 
adequately capitalized aubai<iiary, tbe 
FDIC should deiine what conslitulei 
adequate capital (11); FDIC ahwld not 
define adequate capil&l {16); sbowd 
leave the definition lo tbe 11tates 11); 
should define adequate capital if the 
industry in Question does uot itself 
establish capital requirement• {l). 

Question 11-FDIC shoold impose a 
prior-approval requiremellt before an 
insured bank c.m directly elljjage in any 
such activity or aslablisb a suboidiary to 
do so (8); should not impose a prior 
approval requirement (22l. 

Quest.ion 12-Rather than an approval 
requiremen~ the FDIC ahould •imply 
require notice !28}; shouid n0t reQuire 
prior notice (1 ~ 

Question 1.3-There should be no 
limita tiOll. oo bank entry based upon 
bank size, camel rating. etc. (16); such a 
limitation is appropriate depei.ding upon 
the bank's sii.e and rating (5); depending 

upo.o •ize Ollly {l); dependin8 upon 
rating only {B). 

Q..,.li.on 14--Entry inlD the actMlieJI 
in question should be considered a 
change in character Qf !he bank {2): 
should i,ot be oonsidered a clwlge in 
character of the bank (16). 

Question 1.5--FDIC should comider 
the initiation of such activities as 
inconsistent with Federa1 deposit 
insurance (1}; consistent with Federal 
deposit insurance (16). 

Question 16-fhe emlinl! &1:1titrwt 
laws are adeqwite lo add,.... any 
concerns .ariaing from bank entry into 
such activities {17); are DOI adequate (2): 
bani,; entry into theae areu ■hould be 
limited to de novo entry {l~ alwuld DOI 
be limited lo de novo entry I 11 ). 

In addition to the above, the FDIC 
received i;ommenli generally as follows; 
20 commenla again&t m1c adopting aay 
guideline• or r~laliol>a; II comment■ 
for action of FDl.C's part; 7 comrnen!J 
indicatinl that the 1talefi rather than the 
m1c should act; iii commei,111 urging the 
m1c not lo place any !imit.atiou 1111 Ille 
ownellihiP of an insured b""1< by a 
com~ny engaged in .any of the lisled 
activities; 5 commeilla iadicaw,g that 
such a limitation should be impw,ed; 1 
cgmment indicating that ay aw:h 
restriciion sboold come from ('.oogress 
and no! FDIC. 25 CCllllmenl• urging FDIC 
to adopt a liberal alance that would · 
permit banks to compete with D1>nbank 
firlllB and give hanl<.a added earaillg 
sources; and W COJlllllenil lotally 
opposed to bank ctcy into DOObanking 
activities. The Antitrual DiYiaioll oi 11,e 
Department of justice com1110nted at 
length that there is little baisis for 
concern that bank entry into any of the 
areas under coll61dera.twn will caute 
excessive concentration or .inr.rea1ed 
anti-competitive tying. Tae oomment 
further opined the oxi<King anlilrust la wa 
are 11Ufficient ID prevent any particular 
entry from lesoeq competition. 

Virtually none gf I.lie cOllllJlellla 
responded to the request for assiatana, 
in distinguishing between baaking end 
commerce. Several comment.a urged. 
however, that FDIC act lo D\8inlain the 
separation between the two. CDurier, 
leasing. and man•gement conewtant 
services were identified in the ootice as 
examples of "other financially related 
servicea." No other -services were 
identified by the commenta u 
additional ex.ampleB of fu:i.ancially 
related services. Coorier sen;icea weNt 
favored by 3 oommeli.111; leasing by 2: 
management consulting by 3 comme1Hs. 
one of which indicallld that guidelinea 
might be advisable; aad l comment 
apposed bank entry into management 
cruu;u.ltin,g. No CQl!UJ\ents were recei,.,ed. 

) 
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• esponse to the request for Hssistance 
in dr cf,·n,·ng what constitutes the 
m 'dt. "ht financial services m us ry, 1.e., w a 
standards should be used to . 
differentiate between commcrcrnl 
banking, other financial services, and 
commerce in today's changing 
environment.'' 

Comments Addressing Insurance 
Activities 

The FDIC received a total of 29 
comments that solely addressed 
whether insured banks should be 
permitted to directly or indirectly 
engage in insurance activities. The 
majority of those addressing this issue 
w"ere insurance agents, insurance trade 
associations, or insurance companies. 
The comments in this group were 
overwhelmingly opposed to bank entry 
into insurance activities for the 
following reasons: Bank entry will lead 
to express and implicit tying 
arrangements, will give banks an unfair 
competitive advantage, will lead to 
economic concentration, will present 
regulatory conflicts, and will adversely 
affect banks as insurance activities are 
inherently risky. Although most of the 
comments in the overall group came 
from the insurance industry, some banks 
did express the same concerns. Other 
comtncnts, however, supported bank 
participation in insurance activities. For 
example, several banks stated that they 
have engaged in insurance activities for 
a number of years and that these 
activities do not pose safety and 
soundness problems. 

Comments Addressing Real Estate 
Activities 

Relatively few comments were 
received that specifically addressed 
bank entry into real estate activities. 
The comments were for the most part 
opposed to bank entry into real estate 
underwriting or brokerage for the 
following reasons: Banks will have an 
unfair competitive advantage, bank 
entry will lead to economic 
concentration, banks will engage in 
unlawful tying arrangements, real estate 
activitieJi can require sizable 
investments and profits are speculative, 
and bank entry into real estate 
underwriting or brokerage will 
necessarily lead to conflicts of interest 
that will harm consumers. Several 
comments indicated a concern that if 
banks are permitted to enter the real 
estate brokerage area they might use 
their mortgage portfolios as soliciting 
tools. The FDIC received several 
comments from banks indicating that 
they have engaged in real es late 
brokerage for a number of years without 

evidence of any tying abuse or safely 
and soundness problems. 

Comments Addressing Electronic Data 
Processing Services 

FDIC received one lengthy comment 
addressing banks providing electronic 
dc1ta processing service. The comment 
indicated that certain abuses might arise 
if a bank, its subsidiary, a bank holding 
company, or any of its subsidiaries 
offers EDP services. The following 
restrictions were suggested to s.ddress 
those potential abuses: (1) Prohibit 
banks from advising borrowers of the 
availabijity of EDP services from the 
bank or from an affiliate or subsidiary of 
the bank unless specific inquiry is made; 
(2) prohibit bank employees from 
receiving additional compensation if a 
customer utilizes the EDP services 0£ the 
bank, its affiliate, or its subsidiary; (3) 
prohibit the bank from making its 
customer list available to the EDP 
subsidiary or affiliate; and (4) require 
the bank lo price its EDP services on an 
explicit fee basis as well as structure the 
EDP department as an individual profit 
center. 

Comments /\ddressing Travel Agency 
Activities 

Very feW comments were received 
that specifically addressed bank entry 
into the travel agency business. One 
comment did indicate that as of 1974, 24 
states permitted banks to offer travel 
agency services. One comment opposed 
to bank entry into the travel agency 
business indicated that bank entry is not 
proper, will give banks an unfair 
competitive advantage, that existing 
antitrust laws are insufficient 
safeguards, and that regulc1 tory conflicts 
could arise. 

Discussion of Proposed Regulation 

After fully considering the above. the 
FDIC has determined to propose a 
regulation that: (1) Prohibits any insured 
bank from directly engaging in the 
following: underwriting insurance 
(excluding credit life insurance); 
underwriting or developing real estate; 
engaging in reinsurance; insuring, 
guaranteeing or certifying title to real 
estate; guaranteeing or becoming surety 
upon tpe obligHtions of others; insuring 
the fidelity of others; or engaging in a 
surety business, {2) requires that any 
subsidiary of an insured bank that 
conducts any of the above activities be 
a bona fide subsidiary. (3} requires 
notice to FDIC of intent to invest in any 
such subsidiary, (4} places certain 
restrictions on the affiliation of an 
insured bank with a company that 
engages in any of the above activities, 
(SJ places certain restrictions on 

extensions of credit nnd other 
transaclions between insured bunks and 
their subsidiaries or affiliates that 
engage in any of the above activities, (6) 
requires any insured bank that 
established or acquired a subsidiary or 
became affiliated with a company that 
engages in these activities prior to the 
effective date of the regulation to 
conform to the regulation within one 
year, (7) requires any insured bank that 
as of the effective date of the regulation 
is directly engaging in any of these 
activities to conform to the regulfition 
within two years, (8} places ccrtnin 
restrictions on insured banks thut 
provide EDP services to persons or 
companies other than bank~. or acl us 
agent or broker for insurance, re11I 
estate, securities. or travel sen'kes. 

The requirements and restrictions of 
the proposed regulation are discussed 
more fully below. Specific comments are 
summarized where relevant to an 
explanation of the proposed regulation. 
In developing the proposal, the FDIC 
identified certain alternative approaches 
to severc1l issues. Where this is the case. 
the alternatives are set forth along with 
a specific request for comment in regard 
thereto. 

J. Activitles Rcqulred To Be in 
Subsidiary 

Section 332.3(a) of the proposed 
regulation prohibits an insured bank 
from conducting certain activities other 
than through a bona fide subsidiary. 
(The definition of bona fide subsidiary is 
discussed in paragraph #2 below.) The 
restricted activities are: (1) Underwriting 
casualty insurance, property insurance, 
life insurance (other than credit life 
insurance), annuity contracts, mortgage 
guarantee insurance, or ·any other type 
of insurance, (2) reinsurance, (3] real 
estate development, real estate 
syndication, real estate equity 
participation, or any other form of real 
estate underwriting, (4} insuring, 
guaranteeing, or certifying titJe to real 
estate, (5) with certain limited 
exceptions, guaranteeing or becoming 
surety upon the obligations of others. (6) 
insuring the fidelity of others, and (7) 
cgnducting a surety business. Insured 
banks are also specifically prohibited 
under§ 332.3(b) of the proposed 
regulation from establishing or acquiring 
a subsidiary that engages in any of the 
above activities if to do so would 
contravene an outstanding order of the 
FDIC, the Board of Governors of the 
Federal Reserve System, the Office of 
the Comptroller of the Currency, or the 
Federal Home Loan Bank Board or any 
agreement entered into between the 
insured bank and any such agency. 
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ln•ured nomnember banks are 
presently p,ohibiled, with certain 
limited exceptioru, contimle4 in the 
proposal from dire.cUy exercising the 
last four powers IJMted above, See P-drt 
332 of the FDIC's ,;urrent regulations. 
The proposal would therefore extelld to 
national and slate member banks a 
regulatory provision to which lni:ured 
nonmember banks are already subject. 
This aspect of the proposal would DOt 
substantively affect insured nownember 
banks insofar as the restrjction on 
directly engaging in such activities is 
concerned. 

Section 332.3(b) of the proposal 
contains an ex.ceplio12 Crom the bona 
fide stibsidiary requirements of the 
regulation with respect to the conduct of 
any activity which has been specifically 
authorized for national banks llilder 
federal law. This exception would apply 
in situations where Congress has 
specifically authorized national banks to 
engage in certain adiviti.es by statute, as 
well as in situations where the 
Comptroller of the Currency, acting by 
regulation or interpretation under 
federal law, has specifically authorized 
national banks to conduct those 
activities. 

For example, if Congress specifically 
authorizes national banks to eo11duct 
insurance underwriting (or any other 
activity deocribed iR i332.3{a) of the 
proposed regulation) either directly or in 
an operating subsidiary, en insured 
bank would not be prohibited Wlder the 
regulation from conducticg insurance 
underwriting in-houae or in a subsidiary. 
Furthermore. any insurance 
underwriting subsidiary of ao. inaured 
bank would not need to meet the criteria 
for a bona fide subsidiary. Additionally, 
as provided by § 332.9 of tl,e proposal, 
an insured bank could acquire or 
establish an insurance underwriting 
subsidiary without giving the IDIC prior 
notice and the subsidiary would not be 
subject to the lending and other 
restrictions found in I 332.7. '1inally. the 
insured bank's investment in the 
insurance underwritiQg subsidiary 
would not be excluded from the bank'1 
capilal. 

State chartered insured banks and 
federal savings banks insllfed by the 
FDlC woukl a till of OOilrse need lo be 
authorized by their charlering auth<>rity 
to engage in the acLiYHy W order to take 
advantage of the exceptiollil in I 332.Jib) 
and 1332.9. The FDIC has tentatively 
determined that the&e exceptions are 
appropriate inasmuch aa Congresa. or 
the Colllj'.)troller of the Currency acting 
by mean• of~ lawful regulation or 
interpretation .of federal law. must 
determine I.bat !he co,;duct of the 

activity in queslion il•ppropriate for 
national banks. 

The proposed regulation doea not 
prohibit an inoured bank from 
guaranteeing or becoming surety upon 
the abligatioos of others u provided for 
in §347.3(c)(1) of FDIC'• regulation• 
pertaining to foreign banks nor does the 
prohibition extend to acceptances, 
endorsements, or letters of credit made 
or issued in the usual course o£the 
banking bwiiness. Also exempted from 
the prohibition ia guaranteeing 01' 

beooming surety at permitted by 
I§ 7.7010, 7.?012, 7.7015, and 7.71ll6 of 
the Comptroller of the Cumncy'a 
regulations l12 CFR 7.7010, 7.7012, 
7.7015, 7.7016). jOn August 24, 1984 the 
FDIC proposed for comment an 
amendment lo Part 332 of FDIC'$ 
regulations that would exempt check 
guaranty cartlprograms from the 
prohibition on guaranteeing or becoming 
surety on t'he obligations of otherfl {49 
FR 33690). lt is FDIC'a intent to 
incorporate that exception in Part 332 as 
revised by this rulemaking should FDIC 
determine to go forward with that 
exception.) 

Placement of insurance underwriting, 
real estate developmenl, and 
reinsurance activities in a subsidiary or 
affiliate will: Ill Help to avoid 
regulatory overlap with existing law 
governing the insurance and real estate 
induslTies, (2) help insulate the insured 
bank from any potential risk, and {3) 
make examination of these activities 
easier inasmuch as the activities will be 
operationally separate from the insured 
bank {FDIC has the authority Wlder 
section 10 of the Feder.al Deposit 
Insurance Act, 12 U.S.C. 1820(b), tu 
examine the affairs of any affiliate or 
s0bsidiary of an insured bank to 
disclose fully the rela lions between the 
bank andJlJi affiliate and subsidiary and 
the effect on •uch relations upon the 
insured bank). · 

1n regard to protecting insured banks 
from risk., FDlC received comments from 
representatives of the insurance and 
real estate industries that. among other 
things, argued that insurance and reiil 
esla te underwriting pose inherent risks 
to which bank• should not be exposed. 
The FDIC also re<;e;ved comment._ 
however, opining that the activities 
under review by the FDIC are not more 
risky than any traditional banking 
activity nor beyond the expertise of 
bankers. i.e., banks that do commen:ial 
lending posses• wost of the akilla 
necessary to engage in real estate equity 
investrrient and the risk assessment one 
undertakes in doing commercial iending 
is much the same as the risk.assessment 
undertaken in the property awl ca&ialty 

insurance industries. In pa-rticHlar, t1le 
comment of the Antitru.st D,iwia.ion of the 
United States.Department of Ju.slice 
stated that the activities are not 
substantially rialwlr than traditional 
banking activities. The .:omment went 
on lo point out, howe~er. th.al real eslal.e 
and in..,_umce underwriting are 
probably the ri•kie•t of the activitie• 
dealt with by the .notice. Nonetheless. 
indicated I.he Justloo Department. b~nk 
safety aD<I ao=dnes• could be protected 
by two methods; (1) Structural 
reatrictiool, <1od {2) liDlili<lg" ballk'a 
inveal:lnl!nl, 

The FDIC ia prelilllinarily oC the 
opinion, after atudy~ I.he available 
lnf.oaaation. Ila.at insurance un.denvriting 
is not inherently unsafe and unsound in 
all instaDGe•. lf the oper.atioo ia properly 
managed by experienced -™'L 
underwritil\8 can round out a bank'• 
inooine producii\8 1en,icea. The FDIC 
acknowledges that inilll'&nce 
underwriting is a capital and akill 
intensive industry that could pose 
substantive risks to safety and 
soundness and that certain types of 
insurance may require akills less likely 
to be curre11Uy pos1essed by bankers. 
The FDIC does not feel, however, that 
the presence of 1ome risk warrants 
precluding inaured banks from indirectly 
entering W1 area and te.kil'lg advantage 
of eXJl812ded income sources. In su111. the 
agency beliewes that the risk■ can be 
adequately addressed by proper 
regulation aJ1d ■upervision. 

The FDIC has preliminarily reached 
the same conclusion with respect to real 
esltile underwriting and real es.tate 
development (the two lerm1 are 
intended to be interchangeable). 11.eal 
estate underwriting and development do 
present certain risks (real estate is not a 
liquid asset and the market is cyclical in 
nature). The activity would seem. 
however, to involve many of the aame 
skills needed by banks for tbe 
succesaful oonduct of real estate 
de,·elopment financing. What is more, 
real estate activities can provide banks 
the oppo'1111llty far added income. 
Again. the risks can be adequately 
controlled or offseL 

The FDIC invites comments on 
whether or not the terms real estate 
underwriting, real estate development, 
real est.ate equi-ty pa·rtkipation, and real 
estate syndication should be deliaed 
and if so how. The FDIC is al,,o 
interested in JleCeiving comment1S 
addresilng whether or not the list of 
activities required ·to be ift a bona ftde 
subsidiary ehould be expanded or, in the 
alternative, whet.her certain enumerated 
activities should be deleled entirely or 
deleted 1IINiet-a,rtain ciroomstanr.et1. 

) 

l 
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2. Bona Fide Supsidiary 

The proposed regulation defines the 
term "bona fide subsidiary'' to mean a 
subsidiary of an insured bank that at a 
minimum: (1) Is adequately capitalized; 
(2) is physically separate and distinct in 
its operation from the operation of the 
bank, such physical separation being 
achieved at a minimum by separate 
offices clearly demarcated as belonging 
to the subsidiary, access to which is 
through a separate entrance from that 
used for the insured bank except that 
the bank's and subsidiary's offices may 
be accessed through a common outer 
lobby or common corridor: (3) does not 
share a r:ommon name or Jogo with the 
bank: (4) maintains separate accounting 
and other corporate records; (5) 
observes separate formalities s_Uch as 
separate board of directors' meetings; 
(6) maintains separate employees who 
are compensated by the subsidiary; (7) 
shares no common officers with the 
bank; (BJ a majority of its board of 
directors is composed of persons who 
are neither directors nor officers of the 
bank; and (9) conducts business 
pursuant to independent policies and 
procedures designed to inform 
customers and prospective customers of 
the subsidiary that the subsidiary is a. 
separate organization from· the bank and 
that investments recommended, offered 
or sold by the subsidiary are not bank 
deposits, are not insured by the FDIC, 
and are not guaranteed by the bank nor 
are any undertakings on the part of the 
subsidiary otherwise undertakings or 
obligations of the bank. 

-It is FDIC's intent by so defining bona 
fide subsidiary to assure that any 
subsidiary of an insured bank that 
engages in underwriting, or other 
activities subject to the restrictions of 
§ 332.3(a), is an independent, well
managed, financially viable corporate 
entity whose operation will not pose a 
threat to the bank and whose 
obligations and liabilities, as well as 
whose products or services offered to 
the public, will be perceived by the 
public to be its own and not those of the 
bank. The criteria necessary for a bona 
fide subtiidiary are discussed more fully 
below. 

(a) Adequate Capital 

The presence of adequate capital is 
typically viewed as a central issue by u 
court when assessing whether or not a 
parent will be held liable for the 
obligations and acts of its subsidiary. 
Adequate capital is also very important 
from a safety and soundness point of 
view in the FDIC's perspective, as a 
parent bank is less likely to be harmed if 
the subsidiary has adequate capital. 

Adequate capital will enable the 
subsidiary tQ itself absorb losses as well 
as liabilities arising from its operation 
without having to look to its parent. 

The FDIC has not proposed a 
definition of adequate capital but will 
look rather to industry standards. The 
insurance industry, for example, is. 
highly regulated and has established 
capital requirements usually set by state 
statute. Although the real estate 
industry is for the most part unregulated 
in comparison with the insurance 
industry, industry standards should be 
identifiable. The FDIC still intends, 
however, to reserve the option of 
requiring that the subsidiary have 
capital over and above any such 
industry standard if the FDIC al any 
time finds such requirement to. be 
warranted. It is the FDIC's intention to 
make this determination during the 
"notice" period (see§ 332.5 of the 
proposal) and to inform the bank 
whether, in FDIC's·opinion, the capital 
position of the subsidiary is adequate. It 
is the FDIC's belief that such a flexible 
approach will better serve the Fmc·s 
supervisory interest of ensuring the 
safety and soundness of insured banks 
and that it will also avoid undue coRflict 
with existing regulatory and supervisory 
systems governing the insurance and 
real estate industries. The adequacy of a 
subsidiary's capital will thereafter be 
reviewed on an ongoing basis as a part 
of the regulatory process. 

(b) Physical Separation 

The proposed regulation would permit 
an underwriting subsidiary of an insured 
bank to operate out of an office within a 
branch of an insured bank so long as the 
office is clearly demarcated as 
belonging to the subsidiary, and the 
subsidiary's office has a separate 
entrance from that used by the insured 
bank. The bank's and subsidiary's 
offices may be accessed, however. 
through a common outer lobby or 
common corridor. The FDIC will require 
that insured banks, when formulating 
plans to establish or acquire 
underwriting subsidiaries, to plan to'" 
locate their offices so es to allow for 
separate entrances. Any insured bank 
that presently has an underwriting 
subsidiary located within a branch of 
the bank would be required to establish 
a separate, clearly identified office for 
the subsidiary and make whatever 
changes are necessary to allow for a 
separate entrance from the bank except 
for a common outer lobby of common 
corridor. 

(c) Common Name or Logo 

The regulation as proposed would 
prohibit an insured bunk an~ its 

underwriting or other subsidiary subject 
to the restrictions of the regulation from 
using a common name or logo. The FDIC 
is proposing this restriction as name 
identification is a factor used by the 
courts in deciding whether to pierce the 
corporate veil, is a factor in public 
identification of the subsidiary's 
operation with the parent bank, plays a 
role in any public misconception as to 
the insured status of investments made 
through the subsidiary. and plays a role 
in engendering an expectation that the 
bank is liable foi the obligations of the 
subsidiary. Additionally, an insured 
bank may be reluctant 10 allow its 
subsidiary to fail if that subsidiary 
carries the bank's name. 

The proposed regulation specifically 
indicates that the above restriction does 
not preclude a bank from advertising 
and/ or otherwise disclosing the 
relationship between its subsidiary and 
itself. For example, bank X may 
advertise the real estate services of its 
real estate development subsidiary, Y 
company, and denote Y company as ·a 
subsidiary of bank X. In this way, a 
bank may still obtain some benefits of 
name recognition but the public 
confusion that ma)' arise if the 
subsidiary uses a common name 
[especially if that subsidiary operates 
out of the bank's branch) is lessened. 

[d) Separate Employee Requirement 

The proposed regulation requires that 
the subsidiary maintain separate . 
employees who are compensated by the 
subsidiary. The restriction does not, 
however, extend to the use by the 
subsidiary of bank employees to 
perform functions which do not directly 
involve customer contact-such as 
accounting, data processing. and 
recordkeeping, so long as the bank and 
the subsidiary contract for such services 
on an arms-length basis. Although the 
FDIC acknowledges that a separate 
employee requirement can produce 
some additional costs to insured banks, 
the FDIC anticipates that the exception 
contained in the proposed regulation 
allowing bank employees to perform 
administrative, noncustomer contact 
type activities will reduce any 
inefficiency and added cost that might 
otherwise be produced by such a 
requirement. FDIC is proposing the 
separate employee requirement as it is 
foll Iha! the use of separate employees 
in customer contact positions is an 
extremely important factor in 
maintaining the separate corporate 
identity of the subsidiary and the bank. 
The requirement is also expected-to 
have the added benefit of encouraging 
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banks to hire experienced personnel to 
operate the subsidiary. 

(e) Common Officer/Director Restriction 

The proposed regulation requires that 
the subsidiary and insured bank share 
no common officers and that a majority 
of the board of directors of the 
subsidiary be composed of persona who 
ere neither directors nor officers of the 
bank. These restrictions are being 
proposed in order to: (1) Ensure that the 
subsidiary operates independently from 
the parent bank, and (2) reduce the 
likelihood that the ·parent bank may be 
helµ accountable for the obligations and 
actions of its subsidiary. The FDIC 
anticipates that these restrictions will 
help to ensure that the subsidiary 
employs experienced managers. 
something essential to a well-managed 
insurance and/or real estate 
underwriting operation. 

3. Investment in Subsidiary 

The proposed regulation provides that 
no insured bank may establish or 
acquire a subsidiary that underwrites 
insurance (excluding credit life 
insurance], insures, guarantees, or 
certifies title to real estate, or engages in 
any form of real estate underwriting or 
development unless the bank'a capital 
(exclusive of its direct investment in 
such subsidiary or subsidiaries) is 
adequate as defined by the FDIC for 
capital adequacy purposes and, 
furthermore, that an insured bank's 
direct investment in any such subsidiary 
will not be counted toward the bank's 
regulatory capital. The exclusion does 
not apply, howevet, in the case of a 
subsidiary that exclusively conducts 
activities specifically authorized to 
national banks by statute, regulation or 
interpretation either directly or in an 
operating subsidiary. 

This provision also provides the FDIC 
with an enforcement tool ta help 
safeguard the safety and soundness of 
the insured banks that enter into these 
activities through their subsidiaries. lf, 
loi example, the FDIC should determine 
after receiving notice under § 332.5 that 
an ijl.sured bank's capital is not 
adequate after making the necessary 
adjustments entailed by this paragraph, 
the bank could be subject to 
enforcement action if it were to proceed 
with the acquisition or establishment of 
the subsidiary. This restriction will 
serve to prevent•institutions with 
marginal capital from taking on 
activities that could pose risks. It is 
FDIC's opinion that the automatic 
exclusion of the bank's investment in its 
subsidiary from the bank's capital will 
provide greater assurance that the bank 

and the subsidiary are independent. 
financially viable entities. 

4. Filing of Notice 

The proposal requires that an insured 
bank that intends to acquire or establish 
a subsidiary that engages in insurance 
underwriting (excluding credit life 
insurance). real eitate underwriting, 
reinsurance, or insures, guarantees, or 
certifies title to real estate file notice of 
intent with the appropriate FDIC 
regional office at least 60 days prior to 
the consummation of the acquisition or 
commencement of the operation of the 
subsidiary, whichever is earlier. The 
bank must also notify tl\e FDIC regional 
office in writing within 10 days after the 
consummation of the acquisition or 
commencement of the operation of the 
subsidiary, whichever is earlier. The 60-
day notice requirement may be waived 
in FDIC'• discretion where such notice 
is impracticable, for example, in the 
case of a purchase and assumption 
transaction or an emergency merger. 
The notice requirement does not apply 
in the case of a subsidiary that 
exclusively conducts activities 
specifically authorized to national banks 
by statute, regulation, or interpretation 
either directly or in an operating 
subsidiary. 

The proposal does not specify the 
content of the written notice of intent. 
By not specifying the content of the 
notice, the FDIC is permitting a bank to 
satisfy the notice requirement in any 
way it finds most convenient. It ia the 
FD I C's intent .to use the notice as a point 
of reference and for the regional office 
to contact the insured bank seeking 
further information if the bank's 
condition or other facts warrant a closer 
review. The proposal thus requires that 
the notice be received in the regional 
office at least 60 days prior to the 
acquisition or commencement of 
operation, whichever is earlier. 
Although the notice requirement is not 
an approval process, the FDIC would 
not be precluded from intervening in the 
intended acquisition or establishment of 
the subsidiary if such intervention was 
warranted, for example, if the 
subsidiary would not appear to meet the 
requirements far a bona fide subsidiary 
or any details of the planned transaction 
(such as the source of funding for the 
establishment or acquisition of the 
subsidiary) present any supervisory 
concerns. 

The proposed regulation does not 
require a written notice when a bank 
becomes affiliated with a company that 
engages in any of the activities 
identified in § 332.J(aJ. (Insured bank 
affiliation.with such companies is 
covered by § 332.6 of the proposal and is 

discussed in paragraph #5 below.) For 
the most part, affiliation with a company 
engaging in the activities here under 
consideration will arise out of a change 
in bank control or come to FDIC's 
attention when a bank seeks deposit 
insurance. As the FDIC will become 
aware of the affiliation prior to 
consummation in both instances, there 
is no need to create an additional notice 
requirement. 

5. Affiliation With Insurance 
Underwriter, Real Estate Underwriter, 
or Title Company 

The proposed regulation prohibits an 
insured bank from becoming affiliated 
with any company that: (1] Underwrites 
casualty insurance. property .insurance, 
life insurance (excluding credit life 
Insurance), annuity contracts, mortgage 
guarantee insurance, or any other type 
of insurance, (2] engages In reinsurance, 
(3) engages in real estate developmen~ 
real estate syndication, real estate 
equity participation, or any other form 
of real estate underwriting, or (4) 
insures, guarantees, or certifies title to 
real estate unless: (A) The affiliate is 
physically separate and distinct in its 
operation from the operation of the 
bank, such physical separation being 
achieved at a minimum by separate 
offices clearly demarcated as belonging 
to the affiliate, access to which is 
through a separate entrance from that 
used for the insured bank except that 
the bank's and affiliate's offices may be 
accessed through a common outer lobby 
or common corridor: (BJ the bank and 
affiliate share no common officers; (CJ a 
majority of the board of directors of the 
bank is composed of persons who are 
neither officers nor directors of the 
affiliate: (D) any employee of the 
affiliate who Is also an employee of the 
bank does not conduct activities on 
behalf of the affiliate on the premises of 
the bank that involve customer contract; 
(El the bank and affiliate do not share a 
common name or logo: and (F) the 
affiliate conducts business pursuant to 
independent policies and procedures 
designed to inform customers and 
prospective customers of the affiliate 
that the affiliate is a separate 
organization from the bank and that 
investments recommended, offered, or 
sold by the affiliate are not bank 
deposits, are not insured by the FDIC, 
and are not guaranteed by the bank nor 
are any undertakings on the part of the 
affiliate otherwise undertakings or 
obligations of the bank. 

The restrictions of this provision of 
the proposal are substantially the same 
as those that pertain to the 
qualifications for a bona fide subsidiary. 

) 

) 
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Again, the purpose of the FDIC in 
proposing these restrictions is: {l) To 
protect the aafety and &00ndnes1 of 
inaured banks by requiring that the bank 
be operated independently end in a 
manner consistent with eafe end sound 
banking practice, and (2) to protect the 
deposit insurance fund by avoiding 
claims against the bank arising out of 
the pubJic·a misconception a■ to the 
entity with which it is dealing. In view 
of the FDIC's overall goal to protect the 
deposit insurance system, the FDIC does 
not feel that the proposed restrictions 
are overly burdensome. The FDIC also 
does not feel that the reatriclions will: 
(1) Interfere with the internal operations 
of bank affiliates, (2) disadvantage 
insured banks affiliated with illsurance 
and reel estate compallies, or (3) deprive 
such banks of the good will of their 
affiliate'• name. In the latter regard. the 
proposed regulation specifically 
indicates that the inaured bank ia not 
prohibited from advertising or otherwise 
disclosing its relationship to the affiliate. 
(For a detailed discussion of thete 
restrictions see paragraph No. 2 above 
discussing the definition of bona fide 
subsidiary.) 

6. Lending Restrictions 

Section 332.7 of the proposed 
regulation sets forth several restrictions 
on ihe extent to which, and the manner 
in which, an insured bank may deal with 
its subsidiary or affiliate that engages in 
insurance underwriting (excluding credit 
life insurance), real estate underwriting. 
reinsurance, or insures, guarantees. or 
certifies title to real estate. ll the 
subsidiary exclusively conducts 
activities that are specifically authorized 
to national banks by statute, regulation, 
or interpretation either direcUy or in an 
operating subsidiary, the restrictions of 
§ 332.7 are inapplicable. Those 
restrictions are: (1) Any extension of 
credit by an insured bank to such 
subsidiary or affiliate may not exceed 
the amount limitations, and must be in 
accordance with the restrictions as to 
collateral, etc .. Imposed on "covered 
transactions" by section 23A of the 
Federal Reserve Act (12 U.S.C. 371c), (2) 
any extoolion of credit by an insured 
bank where the purpose of the extension 
of credit is to acquire any interest in any 
real estate underwritten by the bank's 
subsidiary or affiliate must be on terms 
and conditions consistent with safe and 
sound banking practice, (3] the 
aggregate of any such purpose loans 
shall not exceed 10 percent of the 
insured bank's capital, and (4) any 
extension of credit by an insured bank 
to any real estate development in which 
the bank's subsidiary or affiliate has an 
equity interest shall not exceed the 

limits to any one borrower established 
by 12 U.S.C. 84. 

The above proposed restrictions are 
designed to address concerns that the 
FDIC has with respect to abuse of an 
insured bank•s credit facilities. The 
requireruent that an insured bank may 
not make lo'lll• for the purpose of 
acquiring any interest in real estate 
underwritten by the,..bank's subsidiary or 
affiliate unless the loans are on terms 
and conditions consistent with safe and 
sound banking practice is designed to 
prevent a bank from making imprudent 
loans so as lo enable the baok'a 
subsidiary or affiliate lo sell real estate 
it bas been unable lo market Thi• 
prudential restriction on purpose lending 
is supplemented under the proposal with 
a companion restriction that the bank's 
aggregate extensions of credit for the 
purpose of acquiring an interest in real 
estate underwritten by the bank'a . 
subsidiary or affiliate may not exceed 10 
percent of the bank's capital. Lastly, the 
requirement that extensions of credit by 
the bank to any real estate development 
in which the bank's subsidiary or 
affiliate has an equity interest may not 
exceed the limit on loans to any one 
borrower established by 12 U.S.C. 84 
{basically, with certain exceptions, 15 
percent of a bank'a unimpaired capital 
and surplus) ia designed lo prevent a 
bank from making exce•sive and/or 
imprudent loana to a real estate venture 
in which its subsidiary or affiliate has 
an equity interest in an effort to protect 
the subsidiary'• or affiliate'a investment 
position. Taken together, these 
restriction.a are designed to prevent 
abuses while at the same time allowing 
purpose lending and other direct and 
indirect financing of real estate 
actr\'ities. 

The FDIC considered entirely 
prohibiting purpose lending on the part 
of insured banks that have real estate 
underwriting subsidiaries or affiliates. 
That approach was preliminarily 
rejected. however, out of concern that a 
Oat prohibition on such lending could 
unduly restrict mortgage and other real 
estate financing. While the Federal 
regulatory authorities have the ability to 
correct unsafe and unsound banking 
practices through use of administrative 
actions and insured banks are expected 
to observe safe and 1ound lending 
practices. the proposed restrictions will 
make supervision of lending practices 
and enforcement of safe and sound 
banking practices easier from FDIC's 
standpoinL 

The proposal makes extensions of 
credit from insured banks to their 
subsidiaries and affiliates that 
underwrite insurance or real estate, 

engage in reinsurance. or insure, 
guarantee, or certify title to real estate 
subject lo the same amount limitutions 
and other restrictions applicable to 
"covered transactions,. under section 
23A of the Federal Reserve Act, e.g .. 
extensions of credit to any one 
subsidiary may not exceed 10 percent of 
the bank'! capital stock and surplus. As 
section 23A of the Federal Reserve Act 
does not treat subsidiaries of banks as 
affiliates, transactions between banks 
and their subsidiatieS are not subject to 
the restrictions contained therein. The 
FDIC is proposing to extend those 
restrictions to such transactions Where 
the subsidiary engages in the listed 
activities inasmuch as the FDIC feels 
that the potential risk to bank safety and 
soundness warrants such action. As 
section 23A of the Federal Reserve Act 
already covers extensions of credit to 
affiliates, the reference to affiliates in 
§ 332.7(a) will not create any additional 
requirements with reference to affiliates. 

lnasmuch as section 23A of the 
Federal Reserve Act treats extensions of 
credit by a bank's subsidiary lo an 
uffiliate of the bank (e.g., an extension 
of credit by an insurance underwriting 
subsidiary of a bank to a real estate 
development subsidiary of the bank's 
parent} as covered transactions, the 
FDIC hl!Jl.not proposed any prudential 
restrictions on transactions between a 
bank's subsidiary and its sister 
affiliates. Section 23A does not appear, 
however, to cover transactions between 
two or morEr subsidiaries of an insured 
bank. FDIC is therefore specifically 
requesting comment on the need, if any, 
to impose restrictions on transactions 
between insurance and real estate and 
perhaps other types of Subsidiaries of 
insured banks in order to·protect bank 
safety and soundness, prevent conflicts 
of interest. and/or address other 
concerns. The FDIC is also specifically 
requesting comment on whether or not. 
in view of any state and/or federal 
statutes on loans to any one borrower, 
there is a need.to limit extensions of 
credit, as proposed, to any real estate 
development in which the bank's 
subsidiary or affiliate has an equity 
interest. 

The FDIC received· several comments 
describing the mortgage insurance 
industry and the title insurance industry 
which set forth concerns regarding 
potential adverse consequences that can 
result from bank entry into these areas 
through subsidiaries or affiliates. With 
regard to the mortgage insurance 
industry it was stated that there is a risk 
that (1) a bank may purchase or 
refinance problem loans insured by its 
mortgage insurance aubsidiary or 
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affiliate in order to help its subsidiary or 
affiliate over financial difficulties, and 
(2) if the subsiaiary or affiliate is the 
principal insurer of the bank's mortgage 
portfolio and that of the bank's 
correspondents, the failure of the 
subsidiary or affiliate could have an 
extremely adverse affect on the bank. 
(The losses against which a mortgage 
insurer insures typically occur when 
lend_ers are incurring their greatest 
losses on loans.) A comment addressing. 
title insurance raised the same issues 
characterizing _the concerns as follows. 
If a bank places its tiUe insurance 
business with a "captive" insurer, the 
financial iisk of title related problems 
has not been shifted to a third party 
outside of the financial family. If the 
insurer fails. the bank could suffer 
extremely adverse affects. 

In view of the above comments, the 
FDIC is requesting comment on whether 
or not it should entertain adopling·one 
or more of the following restrictions: {1) 
A prohibition on a bank purchasing or 
refinancing loans insw·ed by its 
mortgage insurance subsidiary or 
affiliate, (2) allow such transactions but 
only if the transactions are consistent 
with sale and sound banking practices. 
(3) place a limit on the amount of a 
bank's mortgage portfolio that may be 
insured by the bank's mortgage 
insurance or title insurance subsidiary 
or affiliate, and/or (4) prohibit a bank 
from insuring any of its mortgage 
portfolio with its mortgage insurance 
subsidiary or affiliate. 

In the same vein, FDIC invites 
comments on whether or not the agency 
sho•,ld adopt a prohibition on a bank 
utilizing the insurance coverage of its 
subsidiary or affiliate to assure 
repayment of an outstanding balance on 
an extension of credit in the event of 
loss or damage to any property used as 
collateral. In the alternative, should 
FDIC limit the percentage of the bank's 
overall extensions of credit that may 
have collateral insured by the bank's 
subsidiary or affiliate? Lastly, FDIC is 
interested in receiving comments on to 
what extent, if any, certain potential 
lenJing abuses of the sort discussed 
above-may arise when an insured hank 
hos an insurance underwriting 
subsidiary. 

7. Trust Department Restrictions 

Proposed § 332.7(e) prohibits an 
insured bank that has a subsidiary or 
affiliate that underwrites any type of 
insurance (excluding credit life 
insurance), ehgages in reinsurance. 
engages in real estate underwriting or 
development1 or insures, guarantees. or 
certifies title to real estate from 
purchasing as fiduciary coMfiduciary, or 

managing a gen I on behalf of any 
account for which the bank has 
investment discretion any product, 
service. or property underwriUen, sold, 
marketed, or provided by the bank's 
subsidiary or affiliate unless one of 
three conditions is satisfied. Those 
conditions are: (1} The purchase is 
expressly authorized by the managing 
agency agreement, the trust instrument, 
court order or local law, or specific 
authority for the purchase is obtained 
from all interested parties alter full 
disclosure: (2) the purchase, although 
not expressly authorized under item (1), 
is otherwise consistent with the bank's 
common law fiduciary obligation: or (3} 
the purchase is permissible under 
applicable state and federal law or 
regulation. Again, these restrictions do 
not apply in the case of a subsidiary 
conducting activities specifically 
authorized to national banks. 

The FDIC intends by this provision to 
ensure against abuses that can arise in 
the administration of trust and other 
accounts over which the bank-has 
investment discretion. The provision is 
for the most part simply a restatement of 
a bank's common law fiduciary 
obligation to refrain from dealing with 
itself in the administration of a trust. 
The provision has been styled as 
proposed (in the alternative) in order to 
take into account, for example, federal 
law governing employee benefit and 
pension plans that would permit, in 
certain instances, transactions involving 
such funds and affiliates of their 
trustees. An insured bank would still be 
subject to any applicable stricter federal 
or state st~tutory or regulatory 
requirement. For example, if a particular 
transaction is specifically prohibited 
under state law, a lrank could not rely 
on ~ 332.7(e) as authority to enter into 
the transaction. 

8. Tying 
A common thread to many of the 

comments addressing bank entry into 
real estate and insurance is that such 
entry will lead to implicit and explicit 
tieMins. In response to )hat concern, the 
proposal prohibits a bank that has a 
subsidiary or affiliate that engages in 
insurance underwriting (excluding credit 
life insurance), real estate underwriting, 
reinsurance, or insures guarantees, or 
certifies title to real estate from directly 
or indirectly cortditioning any extension 
of credit on the requirement that the 
borrower purchase any property, 
product, or service underwritten, sold, 
marketed, or provided by the bank's 
subsidiary or affiliate. A bank that is 
part of a holding company system is 
currently subject to antitying 
prohibitions under the Bank Holding 

Company Act Amendments ol 1970 (12 
U.S.C. 1972). Aa to these banks, the 
prohibition found in§ 332.7(d)ofthe 
proposal does not repres~nt a 
substantive change. Banks that arc not 
in holding company systems and 
nonbank banks are not covered by 12 
U.S.C.1972. Subsection.332.7(d) will_. 
therefore, make such a provision 
applicable as to these banks. This 
restriction does not apply in the case of 
a subsidiary conducting ectiviti"es 
authorized to national banks. 

In addition to soliciting comment on 
the above antitying provision, FDIC is 
seeking comment on whether or not it 
should adopt a specific disclosure 
requirement that affirmatively requires 
that banks provide written disclosures 
to their customers indicating that (1) 
bank customers a~ not obligated to 
utilize the services of, or purchase any 
product or real estate sold by, the bank's 
susidiary or affiliate in order to obtain 
credit, and {2) that whether or not the 
customer does or does not deal with the 
bank's subsidiary or affiliate will not 
affect the bank's decision to extend 
credit. 

9. ·/ns.,red Ba11k, Bank S11bskiiary or 
Affiliate-Provider of EDP Services, 
Agent or Broker for Insurance, Real 
Estate, Securities, or Travel Services 

Section §332.8 focuses on instances in 
which-a bank is authorized by state or 
federal statute or regulation to directly 
or indirectly: (1) Provide EDP services to 
persons or companies other than banks, 
(2) provide travel agency services. or (3) 
act as agent or broker in connection 
with the purchase or sale of securities, 
insurance (including credit life 
insurance} or repl estate. Paragraph {a) 
of § 332.8 indicates that where a bank, 
or any of its directors, officers, or 
employees, is so authorized to provide 
any of these services, the bank shall not 
exercise such authority unless certain 
restrictions are observed. Those 
restrictions are as follows: {l) Any bank 
director, officer, or employee who acts 
as agent or broker in connection with 
the purchase or sale of securities, 
insurance ( including credit life 
insurance) or real estate, or who acts as 
agent to provide travel services, is 
lict:!nsed in accordance with applicable 
state or federal law or regulation and 
has met any applicable stale or federal 
training, education, or other 
requirement; (2) the bank, its directors. 
officers, and employees, when providing 
any of these services. conduct business 
so as to make bank customers fully 
aware (i) of the capacity in which the 
l>ank, its directors, officers and 
emplyees are acting and (ii) that the 
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customer, are nol required, or olherwise 
obligaled, to purchase any producl, 
policy, property, security, or service 
provided by the bank in order to obtain 
credil; and (3) and director, o!Iicer, or 
emplyee who acls 81 agent or broker in 
connection wilh the purchase or sale of 
insurance. real eslate. or securities, who 
acts as agent to provide travel services. 
or who solicits EDP cuatomen and who 
is C001pe1188ted on a commiasion basis 
remits the ,::ommiS8ioD to lbe bank. A 
fourth· restriction requirea that any loans 
made by lhe bank for lhe purpose of 
acquiring real estate or securities where 
the bank or a.ny of its directors, officers, 
or employees acled aa agenl or broker in 
connection wilh lhe purchase or a.,Je be 
on terma and condilions that are 
consislent wilh safe and aol!II(! banking 
practice. 

The FDIC has not proposed a 
requirement that lhe above aclivitiea be 
placed in a subsidiary-of the bank 
inasmuch aa it is FDIC'a opinion that 
such selling activities do not pose safely 
and &0undneaa problems of the types 
present with insurance underwriting and 
real estate development. The FDIC ii, 
however, proposing the above 
restrictions In order to, (1) Address the 
anlitying concems·which were raised by 
a number of comments, (2] prevent 
imprudent loans from being made in 
connection with a bank's real estate o, 
securities brokerage operations. (3) 
ensure Iha t bank directors, officers, or 
employees that conduct any of the 
referenced activities are properly 
trained and meet all applicable 
education requirements. and (4] protect 
against conflicts of interest and lying 
abuses that can arise when individuals 
who provide these aervicea are 
compensated on a commission basis. 
The FDIC specifically invites comments 
on the approprialeness of the proposed 
restrictions and is also intere,ted in 
receiving comment on whether or not 
additionul requirements should be 
imposed. For example, should the 
regulation address leasing arrangements 
whereby insurance companies. etc. 
lease space in bank branches? 

Paragr~ph (b) of I 332.8 pertains to 
instances where an affiliate or 
subsidiary of an insured bank provides 
travel services. FJJP services. acts as 
agent in connection with the purchase or 
sale or real estate or aecuriliea, or acts 
as agent for the aale of insurance. The 
provision provides that an insured bank 
having ouch an affiliale or aubaidiary 
shall not (1] Directly or indirectly 
condition any extension of credit upon 
the requirement that the borrower utili¥e 
any service provided by, or purchase 
any policy, product, security, or real 

estate sold by, the bank's subsidiary or 
affiliate, and (2] make any extension of 
credit for the purpose of acquiring any 
interest i,n any real estate or for the 
purpose of acquiring any security where 
the bank's subaidiary or affiliate acted 
as agent o, broker in connection with 
the transaction unless the lerma and 
conditions of the extension of credit are 
consistent with safe and sound banking 
practice. As in the case of paragraph { a) 
of I 33Z.8. these restrictions are 
designed to prevent tying abuaea and 
prevent imprudent loans from being 
made in connection with the 
subsidiary's or alliliatc'a real estate or 
securiliea brokerage operatioo. 

IO. [)efinition of"Af!iliate". 
"Subsidiary•; "Extension of Credit" and 
"Company• 

The prop06ed regulation defwes the 
term "affiliate" lo mean a company that 
directly or indirectly controls an insured 
bank or is under common control wilh 
an insured bank. "Control" is defined as 
the power to directly or indirectly vole 
ZS% of a bank'a or company's atock, the 
ability lo control the election of a 
majority of a bank's o, company's 
director• or trustees, or the abilily to 
exercise a controlling mnuence over the 
management and policiea of a bank or 
company. At a minimum, the prop06ed 
regulation treats as affiliates of an 
insured bank the bank's parent 
company, a ,::ompany that control 25% or 
more of the bank's stock. and companiea 
controlled by either of the above. 

The term "subsidiary" i• defineci in 
the proposed regulation to mean a 
company directly or indirectly 
controlled by a bank. As "company" i.o 
defined i.n the proposed regulation to 
include corporations ether than banks, 
parthersbips, busine88 trusts, 
associations, joint ventures. pool 
syndicates or other similar business 
organizations, a business entity 
operated by several insured banks in a 
co-operative effort may be considered a 
subsidiary of each of the banks. 

The term ''extension of credit" as 
defined in the proposed regulation baa 
generally the same meaning aa found ln 
Federal Reserve Board Regulation O (12 
CFR 215.3) which conce<ns insider 
transactions. The tenn as defined 
herein. however. coven Purchases 
"whether or not under repurchase 
agreement" of aecuritiea. other assets, or 
operations. The ''whether or not" 
language is included in the proposed 
regulation in an attempt to control the 
extent to which a bank may indirectly 
direct funds into a subsidiary by means 
of purchasing securitiea and other asseUI 
from the subsidiary. The term also 
differs from that used in Regulation O in 

that a "draw" up.on a line of credit i& an 
extension of credit wherea1 a "grant .. of 
a line of credit la not 

11. Scope of Regulation 

If adopted. the proposed regulation 
would apply to all insured banks 
including national bank1. stale banks 
that are memben of the Federal Reserve 
System, insured branches of foreign 
banks, and federal savings banks thol 
are insured by the FDIC. !'DIC is 
specifically interested in receiving 
comment from all jnsured banks 
regarding the extent to which, if any. the 
proposed regulation will conflict with, or 
duplicate, statutory or"regulatory 
restrictions to which insured banks are 
already subject. 

12. Compliance 

The proposed regulation establishes a 
one-year lime period in which insured 
banks that, prior to the effective date of 
the regulation, established or acquired a 
subsidiary or became affiliated with a 
company th• I engage a in insurance 
underwriting (excluding credit liftt 
insurance). real estate underwriting, 
reinsurance, or insuring, guaranteeing. 
or certifying title to real estate must 
bring themselves into compliance with 
Part 332. Such banks must however, 
comply with I 332.6 with respect lo 
affiliations within 180 days of the 
effective date of the regulation and 
§ 332.7 with respect to lending and other 
restrictions within 90 daya. In addition, 
any such subsidiary must conform to the 
requirements for a bona fide subsidiary 
as set out in § 332.2(b) with 180 days 
from the effective date of the regulHtioa 

Any insured bank that as of the 
effective dale of the regulation is 
directly engaging in any of the acli viliea 
required by § 33Z.3 to be placed in a 
subsidiary is given a two-year period in 
which to comply with Part 332 (i.e .. · 
move the restricted operation into a 
bona fide subsidiary), Such banks, 
however, must comply wilh the lending 
and olher restrictions of I 332.7 within 
90 days. 

Any insured bank (including its 
officers, directors. or employees) that as 
of the effective dale of the regulation 
was (1) providing EDP services, (2) 
acting, or whose officers, directors, or 
employees were acting. as agent to 
provide travel services, real estate 
brokerage servir.es, or insurance 
brokage services. o, (3) affiliated with, 
or had a subsidiary Iha~ provided such 
services, shall have 90 days from the · 
effective date of the regulation lo come 
into compliance with the regulation. 

The propoaed regulation also 
establishes a requirement that insured 



Federal Register / VoL 49, No. 241 / Thursday. December 13. 1984 I Proposed Rules 

banks that, prior lo the effecli•e date of 
the regulation. 8'tablishoo or .acquired 
or became affiliated with any company 
that underwrites in-surance or real 
estate, engages in reinsurance, or 
insures, guaran{eet, or certifies title to 
real estate. zwtifJ the regional director 
of the appropriate FDIC re&ion.l office 
not later th.w 30 days from the efiecli,·e 
date of the regulation that the bank la so 
affiliated ar ha• a iwhaidiary that 
engages in the referenced activities. The 
FDIC has not proposed a similar 
requirement that insured banks which 
as of the effective date of the regulation 
are directly engagmg in any of the 
re.stricted activities notify the FlliC 
within 30.days that the bank ia oo 
engaging and that ii will comply wil.h 
the regulation within the directed time 
period. The FDIC invites commenls on 
whether or not such a notice 
requirement 1hould be adopted. 

The FDIC .also 1pecilically directs 
comment to the propriety of the phase
out provision as proposed. ls immediate 
complilitlce mare appropriai.e !loan a 
phase1"1t provision-Jn view ol llae 
FDJC'• 1taoce that the reatricted 
activitie,, may pooe a safety..-
soundn ... problem? If a phase-out 
provision is adopted, oballld 11,e lime 
periods as propoied be UlllfiOCOr 
shorter? ls it proper to draw a 
distinction in the phase~out period 
between banks thal were directly 
engaging in an activity as of the 
effective date of the regulotion snd 
banks which established or acquired 
subsidiarie1 or became affiliated with 
· companies that engaged in the reievut 
activities prior to the effective date of 
the regulation? 

Lastly, the propooed regulation 
indicates Inst a11y inoured bank that a. 
of the effectift date of the regulation 
was acting as. or whose directors. 
officers. or employees were acting .as, 
broker w: agent in OOlll1edloe with the 
purchase or &a.leaf aecurities. insurance 
(including credll liDe inaw-ancet or real 
estate. or"" of teat date had a 
subsidiary or affiliate I.hat was acting aa 
agent or broker in oonnoctlon with the 
sale or purchase of aecuritie.a. in&W'ance 
(inclodln'g credit liI,e inaura.nce). or r""1 
estate, shall comply with Part J32 wilhin 
90 days. Addition.ally, insured banl<s 
that as of the effective date of the 
regulation were providing EDP services 
to persons or companies other tban 
hanks or that had a aub•idlary or 
affiliate Iha! was ao pro•idilll! EDP 
services, and aoy insored bank that aa 
of that date wa1 acti~. or whose 
directOl'!l; officers, or employees were 
ucting, as a.gent to provide travel 
services, shall comply with Parl 332 

wilhin .90 days. FDIC la interested in 
receiving comments on what burdens. if 
any, would be a&illcialed wilii Ul!'ie 
requiremen.ta. 

13. Paperwork Reduction J'!cl 
The notice requirements contained in 

the proposed regulation do not 
constitute "collections of informatU:m" 
for purposes of the Paperwork 
Reduction Act (44 U.S.C. 3501 et se1,1.) 
and therefore are not subjeci lo the 
Office of Management and Budget 
("OMB'"l clearance provisions of that 
Act. ThiB is because the notice 
require=ts fall within the exception to 
the definition of "infonn.ation" set out in 
§ 1320.7(k)(l) of 0MB regulatiDns 
implementing the "collection of 
information clearance" provisions of the 
Act (5 CFR ll2D). ll is recognized, 
however. that the notice requiremenlil 
do place an affirm.alive obligation on an 
insured bank to notify the FDIC of its 
intended ac:lion. to coofirm whether or 
not the subsidiary was acqwred or 
established, aod to notify FDIC if the 
bank has • subsidiary that engageJ1 in 
re,tricted activil.iea ar is affiliated with 
a company that eng'I&"• in restricted 
activitiea. Any costs associated with 
these notices would. appear, however~ to 
be minimal The proposed re,gwation 
does not specify the content of the 
written notices nor does it req_ufre 
insured banks Lo provide fDlC with any 
specifi.c inf1Ymation. 

14. Regulolory Flexibility Act Analysis 

In accordance with the FDIC's policy 
statement entitled .. Develnpment and 
Review of flJJC Rilles wid Regulatioo.s" 
and the Regulatory Flexibility Act 15 
U.S.C. 601 et seq.). the FDIC conducted 
an analysis of the proposed regulation. 
Theo results of that analysis follow. 

The proposed regulation would 
prohibit, with certain exceptions. an 
insured bank Crom conducting insurance 
or real es tale underwriting activities 
unless such activiLics were conducted in 
a bona fide subsidiary of the bank. 
There are several benefits to such a 
restriction. By separating these iu:tivities 
from the bank. there will be Leu 
regulatory overlap and ii will be easier 
for the various reguLatory ~encie1 to 
monitru the co.n.dition.s of the Ulitituti.on. 
for which they are responsible. 
Moreover. by providing some insulation 
between the bank and ita re.al estate and 
insurance underwriting activitiea, the 
safety of the bank is less likely to be 
threatened should its real estate or 
insurance subsidiaries encounter 
financial difficulty. 

The provi!tons which require 
independent capitalization, limit 
intercompany dealing. and pwhibit 

insured banks from becoming affiliated 
with compan~s engaging in imu.tronce or 
real estate underwriting activities unless 
the affiliate is physically se_parate from 
the bank and has a separate name and 
logo are conslslent with the desire to 
limit the overall ex;,lliwre of the bankin,g 
orsanization by maintaining aorne 
separation bctweeo an insured 
illititution'• banking and nonbanking 
activities. These restriction,s wm not 
impose ,substantial costs on insured 
banks and will make ii Jes., likely that 
financial problem~ encountered by an 
affiliate will result in problems for the 
bank iu;elf. The absence of ao 
invelltment cap in the insured bank's 
suhsidaries will enable even relati,ely 
small insured banks to compete in these 
markets. The exclusion of the bank·s 
investment in ihl subsidiary does not 
eliminate any of the potential benefilil 
that will result from incru,..,J 
compelilion in these market•. JI does. 
however, encourage a.uet 
diversification by ensuring that insured 
banks do not beoome overexposed to 
cyclical declines in any of these types of 
activities. Based on the above. the Board 
of Direclors hereby certifies that the 
propooed rule, if promulgated, will not 
hatJe a ,sjgnilica.nt economic impact on a 
sub.tantial number of small entities. 

Lisi of s..bjeclil w 12 CFR Part 33:.? 

Banks, Banking. Federal Deposit 
Insurance Corporation, Foreign banks. 
Banking. State nonmember bank. 

In con•ideration of the foregoing, the 
FDIC;,, proposing to revise Part 332 of 
title 12 Crxie of Federal Resulations as 
follows: 

PART 332-POWERS INCONSISTENT 
WITH PURPOSES OF FEDERAL 
DEPOSIT INSURANCE LAW 

Sec. 
332.1 Pul"fX)se end scope. 
332..2 Definition,. 
332.3 A.c.tttlitiea required lO be in a.ublid4,ary. 
332.t lnvestmeat in 1u.i.hswliary~ 
332..5 Filing oobce ef -ime.aL 
332.6 AifiliatlOll with illiWrance ..ulet"lllfiter, 

real ei!Lite u.DderwrHer. or title COR1pany. 
332.7 Restrictions:: Suhsidi;u-y or .d!ili.ate 

underwriters insuraace. underwrites re.al 
estate, or insures guarantee& Of certWes 
title to real estate. 

332.8 Restrictions: Insured~ Hs 
subsidiary or affili;,ite-provider of EDP 
services. broker or agenl for :insurance. 
real estate. !&utities. or travel .s:eNices. 

332.9 Exemphon for certain st1bsidiaries. 
332.10 Compliance. 

Authority: Sec. 6, tH Shit 816, 1Z U.S.C. 
lt316: sec. B(a}. s~c. 2j8{ali of the Act of 
September Zl. 1950 (Pub. l. 797: 64 Stc1;t 879}. 
effective Septembt!f'21.1950. as amended by 
RP.c:. 204 oi tHle 11 of tbe Act of October Ul, 

) 

) 
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1966 (Pub. L 89-695; 80 Slat. 1054), effective 
October 16, 1966; sec. 6(c)(14) of the Act of 
September 17, 1978 (Pub. L 95-369; 9Z Stat. 
618), effective September 17, 1978; and sec. 
t t3{g) of title I of the Act of October 15, 1982 
[Pub. I.. 97-320; Stat. 1473 and 1474}. effective 
October 15, 19BZ; 1Z U.S.C. 1818(a); sec. Bib). 
sec. ztB{b)J of the Act of September 21, 1950 
(Pub. L 797), as added by sec. 202 of title II of 
the Act of October 18. 1966 (Pub. L. 89-695; 80 
Stat. 1046}, as amended by sec. 110 of title I of 
the Act of October 28, 197-4 [Pub. L 93-395; 88 
Stat. 1506); sec. 11 of the Act of September 17, 
1978 {Pub. L. 95-369; 92 $tat. 624); secs. 
107(aJ(1) and 107(b) of titJe I of the Act of 
November 10, 1978 (Pub. L. 95-630; 92 Stat. 
3649 and 3653); and secs. 404(c), 4Z5(b), and 
425{c} of title JV of the Act of October 15, 
1982 (Pub. L 97-3ZO; 96 Stat. 151Z and 1524); 
-12 U.S.C. !8!6(b); aec. 9, 64 Stat. 68Hl8Z, lZ 
U.S.C. 1619; sec. ll(a), sec. Z(ll(a)] of the Act 
of September 21, 1950 (Pub. L 797; 64 Stat. 
884), effective September 21, 1950, as 
amended by sec. 301{c) of title JJI of the Act 
of October 16, 1968 (Pub. L. 81Hl95; 80 Stat. 
1055), effective October 16, 1966; sec. 7(a)(3} 
of title I of the Act of December 23, 1969 (Pub. 
L 91-151; 83 Stat. 375), effective December 23, 
1969; secs. 101(a)(3) and 102(a)(3) of tille I of 
the Act of October 28, 1974 (Pub. L 93-495; 88 
Stal. 1500 and 1502), effective November 27, 
1974; sec. 1401(a) of title XIV of the Act of 
November 10, 1976 {Pub. L. 95-630; 92 Stat. 
3712), effective March 10, 1979; sec. 323 of 
title Ill of the Act of December Z1, 1979 (Pub. 
L. 9&-153; 93 Slat. 11ZO); aec. 308 of title Ill of 
the Act of March 31, 1980 (Pub. L. 9&-2Z1; 94 
Stat. 147), effective March 31, 1980; and sec. 
103 of title I of the Act of December 26, 1981 
(Pub. L 97-110; 95 Stat.1514), effective 
December Z6, 1961; sec. 11(1], sec. Z(ll(DJ of 
the Act of September Z1, 1950 (Pub. L. 797; 64 
Stat. 885), effective September 21, 1950, as 
amended by sec. 6(c)(20) of the Act of 
September 17, 1978 (Pub. L 95-369; 9Z Stat. 
619}, effective September 17, 1978, 12 U.S.C. 
1621(1]; sec. 16(j)(Z); 92 Stat. 3664, lZ U.S.C. 
18ZB(j)(Z), sec. 4ZZ, 96 Stat. 1469, (Pub. L 97-
320). 

§ 332.1 PurpoM Ind acope. 
The provisions of this part apply lo all 

insured banks including state chartered 
banks that are members of the Federal 
Reserve System, national bunks, insured 
branches of foreign banks, and Federal 
savings banks that are insured by FDIC. 
The purpose of this part is to assure the 
safe and sound operation of insured 
banks, prohibit activities that are 
inconsistent with the purposes of 
Federal deposit insurance, and prevent 
conOicta of interests. 

§ 332.2 Deflnltlon1. 
For the purposes of this part. the 

following definitions apply, 
(a) "Affiliate" shall mean any 

company that directly or indirectly 
controls or is under common control 
with an insured bank. 

(b] "Bona fide subsidiary" means a 
subsidiary of an insured bank that at a 
minimum: [1} Is adequately capitalized; 

(2) is physically separate and distinct in 
its operation from the operation of the 
bank such physical separation being 
achieved at a minimum by separate 
offices clearly demarcated as belonging 
to the subsidiary, access to which is 
through a separate entrance from that 
used for the insured bank, except that 
the bank's and subsidiary's offic-es may 
be accessed through a common outer 
lobby or common .corridor; {3) does not 
share a common name or logo with the 
bank; 1 (4) maintains separate 
accounting and other corporate records; 
{5) observes separate fonnalities such as 
separate board of directors' meetings: 
(6) maintains separate employees who 
are compensated by the subsidiary; '(7) 
shares no common officers with the 
bank; (6) a majority of its board of 
directors is composed of persons who 
are neither directors nor officers of the 
bank; and [9) conducts business 
pursuant to independent policies and 
procedures designed to inform 
customers and prospective customers of 
the subsidiary that the subsidiary is a 
separate organization from the bank and 
that investments recommended, offered 
or sold by the subsidiary are not bank 
deposits, are not insured by the FDIC, 
and are not guaranteed by the bank nor 
are any undertakings on the part of the 
subsidiary otherwise undertakings or 
obligations of the bank, 

[c) "Company" shall mean any 
corporation (other than a bank), any 
partnership, business trust, association, 
joint venture, pool syndicate, or other 
similar business organization. 

(d) "'Control" shall mean the power to 
directly or indirectly vote 25 per centum 
or more of the voting stock of a bank or 
company, the ability to control in any 
manner the election of a majority ofa 
bank's or company's directors or 
trustees, or the ability to exercise a 
controlling influence over the 
management and policies of a bank or 
company. 

(e) "Extension of credit'" shall mean 
the making or renewal of any loan, a 
draw upon a line of credit, or an 
extending of credit in any manner 
whatsoever and includes, but is not 
limited to: 

[1) A purchase, whether or not under 
repurchase agreement. of securities, 
other assets, or obligations; 

1 This requirement shall not prohibit the 
aubsid1ary from advertising or otherwise disclosiog 
ils relationship to the insured bank. 

1 Thi& requirement shall nol be construed lo 
prohibit the use by the subsidiary of bank 
employees to perform function& which do not 
directly im·olve customer conlHCI such as 
accoun1ing, data processing and recordkeeping, so 
long us !he bank and the sul.isidi11ry contract for 
such services on terms and conditions compan1ble 
to those ngreed to by independenl entities. 

(2) An advance by means of an 
overdraft, cash item or otherwise; 

[3) Issuance of a standby letter of 
credit (or other similar arrai'lgemcnt 
regardless of same or description); 

(4) An acquisition by.discount, 
purchase, exchange, or otherwise of any 
note, draft, bill of exchange, or other 
evidence-of indebtedness upon whiGh a 
natural person or company may be 
liable as maker, drawer, endorser, 
guarantor, or surety: 

(5) A discount of promissory notes, 
bills of exchange, conditional sales 
contracts, or similar paper, whether with 
or without recourse; 

{6} An increase of an existing 
indebtedness, but not if the additional 
funds are advanced by the bank for its 
own protection for {A} accrued interest 
or (B) taxes, insurance, or other 
expenses incidental to the existing 
indebtedness; or 

(7) Any other transaction as a result of 
which a natural person or company 
becomes obligated to pay money (or its 
equivalent) to a-bank, whether the 
obligation arises directly or indirectly. 
or because of an endorsement on an
obligation or otherwise, or by any 
means whatsoever. 

[f) "Subsidiary" shall mean any 
company directly or indirectly 
controlled, by an insured bank. 

§ 332.3 Acllvllleo required ta be In 
subsidiary. 

(a) No insured bank may conduct any 
of the following activities other than 
through a bona fide subsidiary of the 
bank: [!) Underwriting casualty 
insurance, property insurance, life_ 
insurance [excluding credit life 
insurance), annuity contracts, mortgage 
guarantee insurance, or any other type 
of insurance; [2) reinsurance; [3) real 
estate development, real estate 
syndication, real estate equity 
participation, or any other form of real 
estate underwriting; (4) insuring, 
guaranteeing or certifying title to real 
estate; [5) guaranteeing or becoming 
surety upon the obligations of others,' or 

, An insur~d bank is not proscribed from 
guaranteeing or becoming surely upon thr. 
obligations of others as provided in I 347.3(c)(1) nor 
does this proscriplion extend to accepfances, 
endorsements. or !titters of credil ma.de or issued iq 
the usu,;1! course of the banking busine88 nor to 
guim1nteeing or l>ecoming surety as permitted by 
I§ 7.7010. 7.7012, 7.7015. 7.7016 of the Complrollet of 
the Currency's reg<J!ations {12 CFR 7.7010. 7.7012, 
7.7015. 7.7016). 
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insuring the fidelily of othea: or (6) a 
surety bUBineu. 

(bl Notwithstanding the foregoing, Ill 
no insured bank may eotablieh or 
acquire a auheidiary lbat_ en~~to any 
exlenl in tbe above ad!Vllu!i if lo do IO 
would contravene any oulstaading ordet' 
of the FDIC. the Board of Gover....,.. of 
the Federal Reserve S}'91em. the Office 
of the Comptroller of the Currency, or 
the Federal Home Ldan Bank Board or 
any agreement entered into by the 
insured bank and any such agency; and 
(2l § 332.3[a] shall not reqaire any 
insured bank to establn,h or acquire a 
bona fide 011bsidiary ln order &o OllBIWCI 
any activity described therein that 
nati01l81 baGb are "l""'iiicaUv 
authorized by statute, regulation, or 
interpretation to conduct 1lttherdirectly 
or in an operating subsidiary, 

§ 332.4 lnveatment In aubsldlary. 
(al No insured bank may establish or 

acquire a subsidiary tllat lllllienmlel 
insurance (exclw:li~ credil We 
insurance), insures, guarantees, or 
certifies title to real estate, eJ\Sage• in 
any form of real estate.Wl<W'Writing. or 
eng.se• ln reinaurance wileu the baqk'a 
capital (eiu:lwive Q/. its direct 
inveotment in sucli aubiidi.acy] is 
adequate iJ1 defined by IDlC lor caplt.al 
adequacy purposes. 

{bl An il'la'1l'ed bank's direci 
investment in aucb s>iblli<liary will not 
be GO<Ull.ed toward the bank'• capital. 

§ 332.5 Fnlng not)CI ol lnltnL 

Any inaured bank that intends to 
acquire or establiih a •ubaidiary that {al 
underwrites casaalty iasurance. life 
insurance {excl•d.ills credit life 
insurance), aruw.ity <:Oflllacta, 11Mlt\g11Jie 
guarantee Ulsuraace, or any other type 
of insurance; (b} engages in reinsuraACe; 
{cl el\8ageo in real 1!$1.ale dellelopmenl 
real estate syndicati...., real eat•te 
equity participation. or any other form 
of real estate undeiwriwig; or (di 
insures, gwuantee,, or certifies title to 
real estate, ahall notify th<, resi<>nal 
director of the FDIC region in which the 
bank is located of such intent. Notice 
shall be in writing and muot be reoeived 
in the regional office at leut eo days 
prior to the consummation of the 
acquisition or commencemec.t of the 
operation of the auhaidiary, whiche•er ia 
earlier, The hank ohaU ah,o ootify the 
FDIC resional office i.n writin8 within 10 
days after the canawnmatloo of the 
aCQuisition or oomrnea.cement of Uie 
operattoll of the .subsidiary~ w:bicbever ia 
earher.-The 60-<iay ootic:e requirement 
may be waived in FDiC's discretion 
where such notice .it impracticable.. e.g., 
in the ca>e of• purc~e and 

assumption transaction or an emergency 
merger. 

§ 332.& Affiliation wHh Insurance 
underwriter, real eatate underwriter, or title 

-1· 
An insured bank ia prohibited from 

becoming affilia led with any company 
that {al underwrim ca&11aity inouranoe. 
propertf insurance, life i11&.lr~e . 
(excluding credit life inBW'aDCej, annwty 
contracts. morl,g.age gvarantee 
insur.ance, or a».y other type of 
insurance, (bl ""8"8"1 in reinsuraace, 
(cl engages in real estate developwen~ 
real estate syndication, real estate 
equity participation, or any other form 
of real ealate UAderwriting, or (di 
insures, guaranteea. or cerlifiea title lo 
real estate, unleu: (1) The affiliate is 
phyaically ocparale aod diotinct in ita 
operation from tbe <>lleration of the 
bank, such pbyaical separation being 
achieved at a minimum by aeparate 
officials clearly demarcated"" 
beloogil\8 lo the affiliate, acceaa lo 
which la °"""8h a aeparate entranoe 
from that 111ed for the insured bank, 
except that the bank's and affiliate'• 
office• may be acceued through a 
common outer.lobby or a commoo 
corridor; (2) the ba,lk and affiliare share 
no common offu:era; (Jl a majority of the 
board a.£ directora of the bank is 
composed of persona wbo are oeither 
officen nor directora of the affiliate: (4l 
any employee of the affiliate who is alw 
an employee of the bank doa DOt 
condu~t activities oo behalf of the 
affiliate oo the premiaea of the bank that 
involve cuslomer contact: (51 the bank 
and affiliate dD not share a common 
name or logo;• and (6l the aifili.te 
conducts busine11 pursuant to 
independent policies and procedures 
designed to Wform customera and 
prospective cuatomers ol the affiliate 
that the affiliate lo. a »eparate 
organization from the bank and that 
inveslmenls recommended, offered. or 
sold by the affiliate are not bank 
deposita, are not inoured by the FDIC, 
and are not guaranteed by the bank nor 
are any undertakif18ti on the part of the 
affiliate otherwise undertakings or 
obligation• of the bank. 

§ 332. 7 Relltrictlonc: Subsidiary or afflllate 
underwrltea lAaurance, underwrltea real 
estate, or insurea, _.n1_ o, oertHIH 
title to rul Ulall, 

An insured bank that ha• a subsidiary 
or affiliate that underwrilea any type of 
insurance { excluding credit life 
insuranoe}, engageti in reinsurance, 
engages in real.estate development OT 

"Thia requirement &htill no! be construed to 
prohibit the benk from 11.dw-ertising or o1'hel'Wt'Se 
disclosing ii& rel•~ lo Gte.«WMe. 

any other type of real estate 
underwriting, or insures, guarantees, or· 
certifies title to real estale shall not: 

(•l Make any extension of credit lo 
such subsidiary or affiliate that would 
be in excess of the limits as to amount, 
and not in accordance with the 
restrictions imposed on "covered 
transactions" by section 23A of the 
Feden,l Reserve Act {1% U.S.C. ll7lcl and 
that are not within any exemption 
established thereby. 

{b] Make any extension of credit 
where the purpo'se of the extension of 
credit is to acquire any interest in any 
real estate un'derwrittcn by the bank'• 
subsidiary or affiLiate unless the wrms 
and conditions of the extension o! credit 
are consistent with safe aad $Wmd 
banking practice. 

(cl Extend credit in the aggregate in 
excess of 10 per centum of the bank'a 
capital where thepurpCISe of the 
extensiona of credit is to acquire any 
interest in any real elllate underwritteo. 
by the bank'a subaidiary or affiliate, 

{di Directly or indirectly condition any 
extension of credit an the reqllirelllllllt 
Iha t the boirower purcliase m,y 
property, producL or service 
underwritten, ·sold, markeled, or 
provided by the bank'a sllhaidiary or 
affiliate. 

{el Pun:hase aa fiduciary, ca-fiduciary, 
or managing agent on behalf of any 
account for whicil the bank ha• 
investment diacretion any product, 
service, or property undffWritten, oold, 
marketed, or provided by the bank'• 
subsidiary or affiliate unletis {ll the 
purchase is expre1sly authorized by the 
managing agency agTeement, truat 
instrument, court order, or local law, or 
specific authority for the purcha9e is 
obtained from all inlereoted parties after 
full disclosure, {%l the purchase, 
although not expressly authorized under 
(1), is otherwise consistent with the 
bank's common law fiduciary obligation. 
or (3l the purchase is pennissible under 
applicable state and federal law or 
regulation. 

(f] Exceed the limits on loans to any 
one borrower established by 12 U.S.C. 
84 when making extensions of credit ta 
any real estate development in which 
the bank's subsidiary or affiliate has an 
equity interest. 

§ 332.8 Rellrictlonl: IA- bank, Ml 
1ubsidiary. Of lffiUale-pr'Ovider Of E0P 
servteea, broker OI agent fol lnawance. rul 
ettate, aecuritiea, or travel nrvlCA 

[a) Where an inaured bank {including 
any or its directors, officel"'!, or 
employees) is authorized by state or 
fedcr.a1 statute Or regulation to provide 
electronic ·date. processing services to 

1 
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persons or companies other than banks. 
to provide travel agency services, -or to 
act as agent or broker in connection 
with the purchase or sale of securities. 
insurance (including credit life 
insurance), or real estate, the bank shall 
not exercise such authority unless: 

(1) Any bank director, officer, or 
employee who is acting as agent or 
broker to provide any such service is 
licensed in accordance with any 
applicable slate or federal statute or 
regulation and has met any applicable 
state or federal training, education, or 
other requirement. 

(2) The bank (including its directors, 
officers, and employees) when providing 
any such service conducts business 
pursuant to policies and procedures 
designed to make bank customers fully 
aware: (i) Of the capacity in which the 
bank (including its directors, officers, 
and employees) is acting, and (ii) that 
the customer is not required, or 
otherwise obligated, to purchase any 
insurance proµuct or policy sold by the 
bank, its directors, officers, or 
employees or utilize any such service of 
the bank, ita directors, officers, or 
employees in order to obtain any 
extension of credit or other financial 
service from the bank. 

(3) Any bank director, officer, or 
employee who is acting as agent or 
broker in connection with the provision 
of any such service and who is 
compensated on a corn.mission basis 
remits the commission to the bank, 

(4) The terms aqd conditions of any 
extension of credit made by the bank for 
the purpose of acquiring any interest in 
any real estate or for the purpose of 
acquiring securities where the bank 
{including its directors. officers, and 
employees} acted as agent or broker in 
connection with the transaction are 
consistent with safe and sound banking 
practice. 

(bl An insured bank that has a. 
subsidiary or affiliate that provides 
travel services, electronic dafa 
processing services, acts as agent or 
broker in connection with the purchase 
or sale of real estate or securities, or 
acts as agent in the sale of insurance 
(including credit life insurance) shall 
not: 

(1) Directly or indirectly condition any 
extension of credit union the 
requirement that the borrower utilize 
any service provided by, or purchase 
any policy. product, real estate, or 
security sold by, the bank's subsidiary 
or affiliate. 

(2) Make any extension of credit for 
the purpose of acquiring any interest in 
any real e~tate or securities where the 
bank's subsidiary or affiliate acted as 
agent or broker in connection with the 

transaction unless the terms and 
conditions of the extension of credit are 
consistent with safe and sqund banking 
practice. 

§ 332.9 Exemption for certain 1ublkllarlH. 
Nothing in § § 332.4, 332.5, or 332.7 

shall apply in the case or a subsidiary of 
an insured bank that exclusively 
conducts any activity described in 
§ 332.3(a) that national banks are 
specifically authorized by statute, 
regulation, or interpretation to conduct 
either directly or in an operating 
subsidiary. 

§ 332.10 Compliance. 
(a) Any insured bank that, prior to the 

effective date of this regulation, 
established or acquired a subsidiary 
that underwrites insurance (excluding 
credit life insurance), underwrites real 
estate, engages in reinsurance., or 
insures, guarantees; or certifies title to 
real estate or which prior to that date 
became affiliated with a company that 
engages in the above activities shall 
have one year from the effective date of 
this regulation to bring itself into 
compliance with this part, provided, 
however, that such bank must comply 
with § 332.8 within 180 days of the 
effective dale of the regulation, § 332.7 
within 90 days of the effective date of 
the regulation, and any such subsidiary 
must meet the definition of "bona fide 
subsidiary" within 180 days of the 
effective date of the regulation. Any 
insured bank subject to this paragraph 
shall inform the regional director of the 
FDIC region in which the bank is located 
not later than 30 days from the effective 
date of the regulation that the bank has 
8 subsidiary that underwrites insurance 
or rpal estate, engages in reinsurance, or 
insures, guarantees, or certifies title to 
real estate, or that it is affiliated with a 
company that underwrites insurance or 
real estate, engages in reinsurance, or 
insures, guarantees or certifies title to 
real estate. 

(b) Any insured baftk that as of the 
effective date of this regulation was 
directly engaging in any activity 
required by § 332.3 lo be in a bona fide 
subsidiary shall have two years from the 
effective date of this regulation to 
comply with this part, provided, 
however, that such bank must comply 
with § 332.7 within 90 days from the 
effective date of the regulation. 

(cl Any insured bank that as of the 
effective date of the regulation was 
providing electronic data processing 
services to persop.s or companies other 
than banks or was acting as, or whose 
directors, officers, or employees were 
acting as. agent to provide travel 
services or broker or agent in 

connection with the purchase or sale of 
securities, insurance (including credit 
life insurance), or real estate, or that as 
of that date had a subsidiary or affiliate 
that waa acting in such a capacity shall 
have 90 days from the effective date of 
the regulation to comply with this part. 

By Order of the Board of Directors this 26th 
day of November 1984. 

Federal Deposit Insurance Corporation, 
Hoyle L Robinson, 
Executive Secretary. 
{FR Doc. M-32438 Filod lZ...12-64: US amJ 
IIWNCI COO£ 1714--01.fl 




